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SUPERIOR COURT OF ARIZC..A
PIMA COUNTY

FARMERS INVESTMENT COMPANY,
a corporation,

Plaintiff,
vs.,

THE ANACONDA CuMPANY, 3 cur-
poration; AMERICAYN MiLTING
REFINING COMPANY, 4 corpor-
ation; DUVAL COR;ﬁin?IOﬂ, a
corporation; PIMA MINING CIUMPANT,
a corporation; BGYD LANG AND
CATTLE COMFANY, a <orporation;
DUYAL GIERRITA CORPORATION, a
corporaticn; AMAK COPPER MINES,
INC., and THE AMACOMOA CoOMPANY
A8 partners in and corsnizTy-

ting ANAMAX MINING CuNMPANY. i
partnershid and AMAMAX HINING
COMPANY , AMDREW I, BETTWY., as
State Land Coamissionher aﬁd
THE STATE LAND DEPARTMENT :
deparinant 0! the Itate of
.‘\Pizﬁﬁﬂ, |

Ny, 1365w

g feniants.,
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(TITLE OF ACTION)

AMENDED COMPLAINT COUNTS
ONE, TWO, THREE (Filed
November 8, 1973)

Filed: MNovember R, 1973

COMES NOW plaintiff and tileuy this
its Amendad Complaint pursuant to Order
of this Court. The Order authorizing the
f.ling of this amendment authorized an
amondinent limited %o reflesting the addi-
tion of AMAX COPPER MINES, INC., as a
partner in ANAMAX HINING COMPANY, a part-
nership, and AMAMAX MINING COMPANY, a
partnership consisting of THE ANACONDA
COMPANY and AMAX COPPER MINES, INC., as
defendants and accordingly this amendment
is so limited without prejudice to FAKMERS
INVESTMENT COMPANY'S right to further

amendments, if required by the evidence
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and authorized by the Court.
COUNT ONE
I
THE ANACONDA COMPANY is a corporation
duly qualified and authorized to do busi-
negs in Arizona; AMAX COPPER MINES, INC,,
18 a corporation authorizad to do business
A0 Articna; ANAMAX MINING CoMPANT L5 a4
partrnership conpiating of THE ANACOWDA
COMPANT and AMAX COPPER MINLES, INC.  Hach
of the vther defendants in this Count
One i3 a corporats ontity doing busineas
i the Starte of Acleona and the County
of Plza.
L i
That tha plafintiff is the owner f
approxlisately 7,000 acres of icrigated
land in Pima County, locarid in the Santa
Cruz Yailey, south of the City of Tucscn,

Acizona;, that gsaid lards have dbeen irri-

gated tor agricultural purposes for many
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years, some of the plaintiff's lands have
been irrigated and farmed by 1ts pre-
decessors in interest priocr to 19153 that
all of the plaintiff's lands are located
wichin the Sahuarita-Cuontinuntal cpeitical
water d4réa so designatod by the State

Land Dapartment on Jetober 1s, 19%4, in
Sdthuinte 9l the autharity invesled b

tha Uaepartment Ly ARL wi«ifd; that Lthe
Slaintiff and 1%3 predecessors in {nterost
have for many years prior o the filing

i this agtion irrigaved theie farm lanis
and used for domestic purposes the per-
colating water lying below the surface of
thelr lands and have pusped su=h watdrd
from walls on said land; that all of Iuch
waters are and havea besn used for the
purpose of producing crops and for- dozmestic
surposes on the lands from which they hava
boen pumped; That the plaintiff and its

predecessors in interest have cxpended

1
!
—
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large sums of money i1n the uevelopment of

their lands and of these percolating waters

for the beneficial and reasonable use of
said lands for agricultural and domesgtic
purposes.
[1I

that the supnly of parcolating water
available t3 sail lands {8 not unlimited;
that in the gaid Sahuarita-Continantal
critical water area there are, in addition
to the irrigated lands of tho plaintiff,
other irrigated lands ownaed by othaer per-
3und which ate alss Lerigated LY the punp-
ing 9f perqslating ¥aters from baneath
the landg. that the %otal guantity of
water pusped and beneficially <ted aw
afnraegiid by the plainciff is approxie

mately 34,503 acre-fuer anpnually; that in

-n.-l-hl--—n;-

addition T2 this wusage, the s5ther landowners

Within said area ara and nace YLeen for

-

several yoars Lsing an additional amount

FCTL000502
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of said percolating waters which the

plaintiff, on informatior and belief,
alleges to be approximately 15,000 acre-
feet per year; that the annual recharge
of water into this critical area is sub-
stantially less than the amounts 80 bene-
ficlally used fur agricultural purposes,
and thoe water table witnin said critical
areda 13 and has bean for many yearsy grad-
ually lowering and the resecvolir of supply
has baeen gradually depleting.
IV

That in recent years the defendants,
glther dircctly oe through agents, sub-
sldiaries, or lessees, have acquired wall
nites in the gaiyd zritical ar.a and .re
putiping substantial amounts of water frox
under the lands in said critical water
area and are using such waters so pumped
cutsids the said critical <ater area on

lands Aather than from which The waters
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are being pumped; that the present usage
of all of the defendants in this regard
the plaintiff alleges, on information and
belief, to be approximately 25,000 acre-
faet per year as of this timej further,

on information and balief, the plaintift
allegaes that the defendants propose and
intend t% continue the use of water putped
from sald critical water area in tha
manhner In which they are now doing, and

to lncredade gulh puspage in the Iuture
substantiaily beyond the amounts now baing
uged.

Subsequent %9 the tiling of this
action and prior %o this amendment AMAX
COPPER MIMES, (MC., acquired an ownacship
irtarest In the propeciy and operatinng
Of deftendanty THE ANACONDA COMPFANY and
BOYD LAND AND CATTLE COMPANY herein cozmplained
of by FARMERS IWVZSTMENT COMPANY and

thercatter formed A gercral pavinershlp

L
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consisting of THE ANACONDA COMPANY and
AMAX COPPER MINES, INC., under the name
and style of ANAMAX MINING COMPANT, a

partnership; upon i1nformation and bteliaf

plaintitf alleges that the said partiarship

lu now the vparatihyg entily carcying on
the nining, sililing and water punping

AN PRSI eTATLLN, LTI iey watah P adane
tift has described and of whivh plainta it
made <oeplaint in ihe pleadings ﬂ;ﬁ
proceadings haratofore frled. Upon infor-
mation and bolie! platntiff allcges fald

e

g e i g5
. % 3
s ¥ ] r:l':‘ﬁ-ﬂ » ."-11"! ¥ 5

o vl

dafandant e AMAL COPFPLR MM
ANAMAL MINIRG CUHPANTY succgedsd Lo an
intarest and owhetaship i The proherly

ohn of THE ANACONLUA SOMEANT A5

' ol

Aforaesaid waltd nhotice wl and sudbject o
vlailatist’s clalsms and thas pending liti-

gation and

-
n.

LTl ings, Jincovaery Ang

CUllngs herelolore mate hereln.,

]
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That the use by the defendants of
these percolating waters is unreasonable
and in violation of the rights of tha
plaintiff; that the plaintiff has been
and will be irreparadly injured and
damaged by the continued withdrawal and
teanaportation of the geound waters ol
the Sahuarita-Continental ceitical
water area o be used on landd other than
those from under which 3aid wagers were
raken; that bacause o! the takhing of
these ¥atars by the defendants,

the puersolaling waters undes the paain-

tiff's lands are being depieted and, if

the use by the defendants continues, will
bo axhaustad, or lowdred %5 the pIing
chat it i3 acongaically unfeasidle o
irrigate %the plaintifr’s lands and Ihe

sama will no longer de adaptadie Icn

agricultural use and sald lands will revers?
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to barren, desert land unless this Court
by injunction permanently enjoins the de-
fendants and each of them from the ugageu
now being made of the said percolating
waters Wwithin tne sahuarita-Continental

critical water area.

1 ¢
L™

yhak s WO o MBtoe=atish and Setiel,
the ¢ lendants, atd each ©f *he%, ctie-
tand that thay have The righ? *» use the
watars pumped lroz under the Sahuarita-
Continental critical vatér area 2n lands
3hee than fron whieh they ave pumped
and antend that they hiave the right 9
sohitinug and %o extenl $uth wse i the
future:l tnat the plaintiff vontends that
such whe and proposed use is in vwislatlen

of the praperty cights ol the plawnlifl.

“1

w
o

WHLURLVLRE, plaintat! jrays as follows:
1. That this “ourt enter 1ty judg-

aant puermanently enjoining the dafendants,

FCTL000507
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and each of them, from taking the watil:re
from beneath lands ian the critical watser
area within which the plaintiff's lands
are gituated and using said water on othep

lands than those ftfrom which the waters

have besn taken; and

2. That this Court enter its judg-
ment onidining the defendants, and each
of thar, from uontinuing RO puxp ~aters
from the “ells now omnpngd or controllsd by
them in the Sahuacrita-Continantal critical
WAtar ardda other than guych waters a4s may
be reasonadbly used upen the lands upon
which 3aid wells are lucated: and

i. That this Court enter a dadreq de-
claring and adjudicating the rights of the g~
ppactive partliaes in and o tne waters undet-
lying the Sahuarita-Consinantal critica.
water area and undaerlying the respacrtive
lands 2f tha partiaes,;, and

., For nuch other and further reliof
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as to the Court may seem just and equi-

table in the premises.

COUNT TWO

{
Plainctift is an Arizona corporation,

the owner and farszar of approxi=ately 6500
acres of agricultiral land located with-
in the Cahuarlita-tontainantal Critacal
Sroaund=ater Area in what it coszaunly

Known ay the Uppesr Santa Ceus Yalliey,

Pisa County, Arizeona., The Sahuarita-
Continental Crizsical Gruundwater Atrea

{hereinafter desigrated as "Critical

m'."-l'*"l"'-'l". wﬂ- W, ﬂm" thﬂ a Ll s -

Groundwatar Ared”) was designated and es-
tablished 43 a Critical Groundwater Arqa

PeUrsuant Ty Article 7, Chaprer I, State

"’"'"P'

’ Water CoZe, as amendes, (Jactions «5-3()
a et 86q. A.Z.3.) comxonly xnown as the
LIOUNRG wWatey: Luue, by lile Arasund State

Land Department and the lawful Comzissioner

thereof, on October 14, 1954, and continues

FCTL000509
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as such Critical Groundwater Area to the

date hepraof.

C e e -wea e R - i

g II

l Defendants THE ANACONDA COMPANY
(hereinafter "ANACUNDA"), AMERICAN SHELTING
B REFINING COMPANY {(hereinaftier "A.SA?.ZG") .
DUYAL COFPORATION (rerainafter "UUVYAL™Y),

W

g . v &
iMA M

ko 2

PG CuMiPAnt (hsteanaftar “FINL"),
BOYD LAMD AND CATTLE CONPANY (hereinaltler
"BOYD"), DUYAL SIERRITA CORPIRATION (here-
inafter "SIEHRITA™), and AMAX COPPER MINLL,
ENC. and THL AMACONDA COMPANY a8 senbari
of anhd congtituting ANAMAK MINING SONPANY,
a partneeship (hereinafter "AMAMAL™), are
gach (axcedt as O ANAMAX which iz 2
partnaership as descrided in Lount Jne)
corparations ﬂoing Susinass Ao The Gtatle
of Arizona and the County oF ?ima;d@-
fondant THE STATE LAND OoPARTHINT is a
Dap1ctmant of the State of Arizcna and is

empowered under law to administer 4ii

FCTL000510
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laws relating to lands owned bv and under

the control of the State of Arizona:
that defendant ANDRL'N L. SBETTWY 18 tho
duly appointed, qualified and acting

State Land Cozmiusioner of tha State of

. » o . o o & . e ¢ R
AL L2908 aivd Ay i awwiy 2 e cRnZutier

afficar of the .staZa Land Sabarsoen?
and crpusated ahd rejuaited under lawvw lu
exercica and parforsm all povers and dutiesd
vesTed in o inponed ugon the Ltate Land
Ugnartzment, 3 «pon he HTa%te Land
misaddones, Lnsluding the gensral <chttul
and supaervisiun of the waters of the Ltlate,
CEth appiapriadlie and giound watsr, and
Rhe Jistriburion thargul.

That o0 many Years prios "o Ih

. . » 2 ‘- oo i. .- gy o2 W
Filing o /.08 astion

ar t
y
P
:

¥
£y
’
(xS
»w
-
fo
3
ol
a

4
*3
P
!

g : . \ - v - ? h £ § w, ™ Ll T e et ? .
gated 1tn Tars landy lram poercsaating
“ : - o . i L I 1’ . - 4
stater pumped fron o wells on its saild land,

sald perco.lating water .nderlaying the

FCTL000511
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land, for the purpose of producing crops

grocwn thereon and for domestic purposes,

the daevelopment ol the percolating walerny
for the bancficial and reqgzonable usg ol
sald land tor agricultural anid domestic

pUrpPOSES .

rad and the fars projperti.es

.‘{
-
P,
wr
!
 Raid
e
e
&
W -4
-t
3
e
g
b

croforrsd to haroln lie wizhin what L4

-3 . K PR b ‘ 1-- .
- - - d > - " - ’ - ~ . ¥ — il T Z - - £ . _ ., .&- ,'
LRt Ll LPwwhidMaler Arca 0 unlar it

G g - I 4 i - i = . Ao LY A Py # .
uwy eidet 9wl The atale cand L35%in3eenet

& - [ " t_t_,.. - t E R - "' “ "-;

% SRR A A!{h j (ﬁ#ﬂ"'ﬁ lun*:; h-'}- } J & L * { ' e e ) 4
. A | v i n » F o - e W £ - - T £,

ot fﬁitf VoW, B :h* D e eie MV T PR R 4 EE

- iy . . , . _ o . P . ~ 'y
Lhatl thure are approKifatleay

- \ ’ ; . - ! - b aay mY »
1ores S oadriculiural <2rOp sala Wllalih wae

- - 1
. . _ _ . i -l-__ . . : - . ' - Y 5 ~ " . . : - om _ . =
TasmGnly Rnoswd, a8 tThe SeRuaritas=Luniinghlas
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Critical Groundwater Area of which ap-
proximately 6500 acres belong to and have
been farmed and are baing farmed by
plaintiftf. The sole source of water for
irrigation of said farm lands in cronping
the same 15 the supply of ground water
undarlayin, .he land in said Critical
wrPun leatar Arda.  in tammang the oforae-
nald lands the Fargars theresf have with-
drawn watar {ran said groundwater supply
since the Critizal Sroundwater Arca was
votablishaed ao alturesald pursuvant o and
in confademity »ith The tiaitatiang and
requitetnentsd of the Lrodnd Water (ode
(Sectiong »5=-300 et deq. A.®.3,)., This
withdrawal of geound waTesr Jep agricul-
Curas. purplses has ah the past exaceedad
diid noe oxeoads tThae afnhual raecharge
therats Sy a swbstantial anwunt. The
supply ot ground water availadble for

) e, 2 | . " »- N . . .. o b
veneliclal consumbdtive ze upeon the lands

——r . #_d'hﬂ
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in said critical area has been and pre-
sently is inadequate tc meet such needs

without withdrawing or '"mining" stored
water in the underground of the critical
area and thaerceby further lowering the
Jatar table and further depieting the
supply avairlable tor future reQuirﬁmﬁntﬁ

of the zplitizal arga.

The dofaridanta “h\i‘}::*ﬁg ﬁb&?ﬁih
AFAL,, SLTERMLITA, 7IMA and AWAMAX have
Aeqdited cartawn weil gi1%en within the
Critical Granddater Atred and are pre-
santly pushing griund water junjasent Lo
and underlaving the Critigal Grounhdvatet
Atea and are Transporting the same [or
Gogh and are uoping the same outstde of
taid Criticai oround=wataer Area.  $auld
detenduniy Are prasently 50 pumping and
TEANSPOUTAnG Rrount water wut w9f said

crizical arcva 16 an amsunt substantially

FCTL000514
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in excess of 50,000 acre feet per year.
Some of said defendants are presently
drilling additional wells within said
critical area for the purpose of «n-
larging their withdrawal of ground water
from said supply and transporting the
same for use outside the boundacries 5f
sald critical area and all of sald de-
fandants, plalnel?ff is intormed and be-
lieves and tharatore allegas, contesplate
and intend to zontinue and anlarg@.:hair
present ifllegal withdrawals and usage
trom sald Crivical Groundwater Area,
#il

Prior hereto the 3tate Land Dapart-
ment and the than Stazt~ Land Comaigdioner
granted to the foliowing .lefendants the
rights o! w27 aver state lands as here-~
nafter describuu for the purpose of
laying therein pipelines to enable suzh

defendant to trans=pert Zruund watel

|
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withdrawn from the ground water sunply

underlaying the land within the aforesaid
Critical Groundwater Area for use ocutside
sald area, as follows:

ASARCO

Right of Way No. 2232
Township 16 South, Range 13 East:

Across the top of Sections

32, 33 and 3t (Sourh 30 feat
of Morch 130 fgat)

PIHA

Right

of Way MNo. 1497
Township 17 South, fRange 13 East:

Acesug the top of the West
half of the West half of
Section 1 and all of Sgctionsg
dy 1, w and &% (the North 140
faaql)

Right 0! Way No. Wi57

Township 17 South, Range 13 Easgt:

Acrogs tThe bottom of the Soutlh-
<08t quarter of Section 2 and
than extaending 330 feet Wayr
into Section 3 {(South 130 fest)

Right of Way No. w275

Township L7 South, Range 13 Last:

FCTL000516
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Across the bottom of the South-
east quarter of Section S and
extending 200 feet East into
Section 4 (South 100 feet)

ANACONDA - ANACONDA-ANAMAX

Right of Way No. 3858

Township 17 South, Range 13 East:

Across the top &f the North-
@ast quarter of Scection 34
(Morth 420 faat)

CUVAL AXD SIERRITA

Right of Way No. w517

Township 18 Louth, Panges 1? and
1) East:

Ranga 13 East:
~ Section 3l: Theough the North
half of the Northeast gquartisr

section J0:  Through the Jouth-
cart quarter: the bast half of the
Daathwest gquacrters the S0utheast quac-
e ©f the Noethwent Guarfteéesr an’’ -
the Wast half of the Northuwest
quartar

gan @ Le Last:

section ¢u: Through the Fas*™
half and tha Northwe:t quarter

FCTL000517
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Section 25: Through the

Northwest quarter of the Northwest
quarterp

saction l3: Through the South-

west quarter of the Southwest quartur

Saction lu: ‘Through the Zass
hal? oF the Houtheast quarzar and
thruough the MNorth half.

oo addition the State Land Legart-
menl oand the sald Ntate Land Qumzaisuioner
RUANLE L Lo a9 Surpoiatied, Ludas cakpivsd
L ovotash Company, a right o9f way atsrauns

the §0uth 8o led® I mettlions 3 any 3,

) E - P ? - . *t L - . * e -
AR B SN S 1 f‘-f”tf‘t-gﬁ id Lada swml 3

ahd Velievus ahd thetelile adiigger o
Ladhipg wand LY defendant OUVAL for :ts
sllegal transpartatisn of ground water
ag hercinbutlore alleged.

bach 9! tThu above designated defon-
2orrgnt ob
the said State Land Lenmissioner awross

state land ia ifilegally transporting the

FCTL000518
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water withdrawn by such defendant from
the ground water underlaying the afora-
sald Critical Groundwater Area for uie
by dald defendant Sutnide gald critical

areda.

ments nas been, i3 feing, ond «#ili Le o

the future Llrraparadily inlured and danaged

by the illaegal withidrawais and Transpors
tatison ol ground water sudjacent 0 i3
tands and wther lafids in sald srtitisal
area by defendants in that Jelfandanis
thareby further Jdoplele and wug 4p a
wataer supply presantly and herenlore in-
adequate for the praper and useful huj-
bandery of its lands and w~nhich 1% and wiil
be i1rreplasable.  The agcta of defendants
constitute <continuing illegal diversion

of the ground water supply of the area

and a continuilng tra2spass upon the property

FCTL000519
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rights of plaintiff and other land-

owners in the Sahuarita-Continental Ground-

water Critical Area in and to the availl-
able yground water supply as the same ¢x-
istad when the critical area was estab-
lished in 1954,

[X

R T .,ﬁqp.i

oy :.-.. » o ‘- y an - , v Tﬂ. - -
* E~liii~1 « WS e ;Jitl;.n, ur’ﬂ"u'r.n; ot

-
|

adaquasteo reamedy at law in that plain-

-,
i
'$
b
¢
3 rob
Hl“

caff's water 3upply will bg ilrrev
and permanantly Jdamaged and 1ts righty
therd o sudiected 0 A SInTinuing Tredyass
Ly Jdefendanis and sach 3§ thon.
K
Plalnfiff apnetrts againit a

= [ ’ .
: - & »

Jafandante jointly and seveeaiiy the righ

. » o o . e :
A2%1a309 AAYd goLyrreazas g

fact anyd law 29700 o di. Jafendants <111

A'ise Lo the d4ztich.

FCTL000520
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WHERETORE, plaintiff prays judgment
against defendants and each of them ad-
judging that the issuance 2f the rights
of way hereinbefcore desaribed 3 dafen-
dants ANACCNDA, LUVAL, PIMA, ASARLO and
SIERRITA by the Ztate Land Zepartzoens

and its Coummissionar (and The LQse thareot

respactive sipelities Ly The naid Jdalen-

.h’. ?1 ;""Zy

o

| 3
- LB o " -
2 G art )

dants for

4

v . e s . ‘ C ou oy | . . _ . ik ) N » . W g
Jan®s %y zsntinua and directing that e
A : E . Lok . , 2 . o« B - h o : P VU
Corthwith wanuel and avragale IRhe Tigants

X " ' R b T o . s e - .
Gl wWay Aloresald ang fequire The TeXlVal

thereof by <asn dafendant az 1. the pipe-

lina ingtalled and usad by such defondant;

and

FCTL000521
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For such other and further relief as
may be equitably required to preserve and

protact the rights of plaintiff.

COUNT JHRrLL

-

b
refarencg parvagtapns L, i, 121 and
of Caunt 09 hereihn.

I

That ia r9cant yedars the dJafendants,
althar Jdiprectly St IREQEh agents, Hud-
nidiaries, or ledsess, have 3gguired
well 3i%Ted in Ihe salg <ritical area and
Ate pussing subidtantial assants o1 waler
from undar the lands in sald critical water
areda and arc UsIng $uch watlers 50 pumped
Outuide the said ¢ratlical water area on
lands other than from which “he waters

* | SO ln‘”! " --.. ! - » . I il
A8 UeLNE Dumped; Thal the (02 el usage

FCTL000522
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of all of the defendants.in this regard

the plaintiff alleges, on information and

belief, to be approximately 55,000 acre-

faet per yoar as of this time; further,

; on information and beiiaf, the plaintiff

E alleges that the Jdaefendants propose and
intend to continue tha uzte of water pusped
from s3aid celtical Qatgf arda i3 the Zaldier
in whiach *hey are how loing, and 15 ine
craasag such punpage in the future sub-
srtantially Yeyand the amounts now being

t;;ﬁ Q“‘J »

Ceiendant: ahd gach 27 Then, rave
weanglully Tarken and wiaed water ferss the
undacgeound 3t0rage and reserwslir 8l the
Critical Groundwatar Aroa <aegignazed asd
haraindbelore allcsfed ant Mave thered:
bacome unlawfuily and uhi Lutiy enrizshed
o the injury anid fimanciral damage and
loss of FICO. Lefendants are »obliged to

account to FICT 1o the extent they have

FCTL000523
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been and will be unjustly enriched through
their past and continuing wrong and in-
jury to FICO.
LY

The unlaviul and wrongful withdrawal
and utilization by defandants from the
ground water raservoipe and basin of tThe
Crizlizal Geoundwatar Arca afardsaid has
cauted and will continug in the future to
cause FICT 1oy and axpenue daecauve oF
the dapletion of the prouind water 3undly

with a wonseguent lawering af rhe ground

giuUNL “aledr 100m The owored ground watled

a & y | | ot . " C b L RN LI we
:ddnﬂ h'i;}i -:H". :t fﬂ:l i *r-“.-i P E f-im- - -"3}.&'1-@& j 'Elnlﬁ-i

and 1nstailations to 1i0d's damage in

FCTL000524
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excess of $10,000,300.00.

V

The wrongful continued withdrawal

and utilization of ground water by da-
fandants from said critical area, as hareln
complained of, has permancntly depreciated
the fair market value of FICO's property
and lan-ds, hersinbatoras daarribod, T2
FICO's damage in an amount in excess of

350,000 ,009.0%.

v4 3
¥ i

Tha coanduszt of detfandants, and gach
ot them, as hereln allaged and az set
forth in FICD's complains naw an file,
conutitutes an intenticfal grann WESig 0
FICy, <ontinuing in charautor, Juitalying
the raopdestion 3f punitive 'e-i-—if??-@giﬁﬁ.

Satrd Jetaendants and ganh 3t theaes ars
curporations of Zreat wueaill.

"
t
L

o)

i
Phay clasms 50l el Wb Rl o=

VaAalnl, 4y atendewn, dre stated as geparatle

FCTL000525
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claims and as alternative claims where
inconsistent claims are stated. The
actions and conduct of defendants ra-
sulting in the wrongs herein complained
of by FICO are interrelated and the in-
juries and wrongs inflicted upon FICO
flow from said interrelated wrongful
condunt of Joelendante, Thy sumas prated
ai adméasuring the Jdasuaps ahd leuss to FLi%
Jdua to wrongful actions of defendants are
approximations and astiz=avaes which FTICS
will amend au discsvaery {n esaplated.

WAHERLEQSRL, a8 1o this wount FICO
prays judgment for:

Lo AN acs3unting frox each defen=
Jdant 33 to the proflita and galns realized
and dchieveﬂ'by gacr Jdefendant foom Ltg
wrongtul invasion of and use of the under-
guround watar supply and runo .rse af FICY,

do AR andunt aduqudila tu compensate

PICy tor the added expuenses, <osts and

FCTL000526
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expenditures which have been or will be
required because of the lowering of the

water table under FICQO's farm lands 1in

excass of $10,000,000.00;

3., The amount by which the dafen-
dants' various traspasses have or wiil
legssen the fair market wvalue of FICS':
propariy adtimated at in eaxcess oil
940,000,058.08,

W, A3 %o each defengdant a projer

sum as axanplary dasages estimazed ad o

) ENPNE N T . .. E ) T O3 A ] = ’*;u i ﬁ * .
cadon dofaendant at i goXiaous -“.@f ‘)LQ B 4-;4-;%016

L, Fape guch gtkher anyd fuariher rel

(Cigned SHELL & WILMLE DY
Mars Wilter, Atidrfayy Io¢
Platasif)

o -
<

-
3

FCTL000527
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A R R

(TITLE OF ACTION)

ANSWER OF AMAX COPPER MINLS,
INC., THE ANAMAYL 3 [HING

COMPANY AND THE ANAZINUA COMPANT
TO PLAINTIFY'S .*'x”E CED COMrPLAINT
NF NOWVEMBER 3, 1373 AND CJLUUNTEHR-
CLATH

*00® o . . ) ki " « ‘_. ‘E
iiigin '!!"‘:uf-;"g E i‘}r :}‘rﬂ

Tatmag faw the defeadants THE ANACSHDA

€
-
b 4
ot
e
» e
uu:
e
#_I
o2
fa
p. L
o
A
-
:
pi
L
.oy
Il.u‘h
=
¢ ¥
Eﬂ
1.4

sartaers i and zonsTituting the ANAMARS

'R A e -~ by 4 qiah _ ’ ¥ . e oy - o - & e 4 -3
?'Uh“iw LeMPANT 389 1L Vheat anévegd 13

St * . . & . ; . i N | : -~ “"'3‘ ‘ ) .
Ihat thesa detangants vimit Favagraph

. . : a -

~ il i . ! i t : m.uf » _F ﬂi e .q.. ¥ ﬁ »
_i-l.‘. I % o - . a

Donf ooLanc ot bit amanles Lonpladnt,

T e e lotanilanty arda without

o
-
e
3
Pt
it
i
{N
L}
™
)
.
LB
W
-
;3
bos
¥
P o
‘
:1
Ly
{
2
"h
'ﬂ‘i
)
poit ¥

ant tO
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| form a belief as to the truth of the alle-
gations contained in Paragraph II of
plaintiff's amended complaint, except the
allegation that plaintiff is making roa-
sonable use of said lands for agricultural
and domestin purpcius and thege defendants
deny sald allegaticn.

fil.

* shat in angver to Paragraph [l of
plaintiff's anended conplaint, these da-=-

? reandants adnit thar the tupply of per-

cylating water ~vaitiable v land tn Lanta

FOndants farther admit Ihat in the Eahuarita-
CoORTARENTAL writical groundwater arsa,

thats are Lo addition 19 ine irriga:ad

lands of the phafntiffs other ircigated

lands cowned by other persons which are

04

alas ircigated 9y =he punmping of percolating
waters (rom Lencath tThe land; theage do-

fendants furthar asdmi? that The watepn

FCTL000529
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in the desgcribad area has been {or some
time gradually lowering and that the raesepr-
voir of supply has been gradually de-
plating; that thuse defendants are with-
out knowledge o¢ inforsation sufficliens

to fomn a talkief 4u %4 the renmalning alle-
gatione ¢f Jaragraph (i of »lailngiff’«
ananded ~oohlaint.

P oA
m & »

This Jdefendant 18 without xnodledje
Qr information sufficient %o fora a ba-
lief as %o tha truth of allegatiuns of
Pacragraph [ rﬁlating *o *he aitd aAnd
conduc?t of athapr Jefendants excenpl the
dJefeandant BIYD LAND AND CATILE CQOMEANT,
INC.; v "3 defendant denies thatl it re-
cent Yea = 1 has asquired wall sizes in
the criticun’ areda doscridaed in Parazraph
IV of plaintiff's complaint; they admiz
that 1t has acquired 1rrigated lands and

other lands for the purpose of using said

FCTL000530
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water for milling and industrial purposes;
these defendants admit that water is pumped
from its land in said critical darea for 1its
use a4t a site located ocutside said c¢critical
water area; these defendants allege that a
substantial quantity ot the water soc used {s
raturned to sald critical water area; these
dafendants are withour xXnowiedge or inlorsa-
tion sufficient to form a belief as to tha
allagation contalned in Paragraph IV of
plaintiff's complaing, that the prosent

uzage of all defendants in regard (0o mattérs
alleged in pavagraph I of plaintiff's con-

plaint, 18 approximately 75,4000 a¢re tooX

net year: thede defendanty agdzit that (v will

continue to use water foar the purpuces alave
svated but allegen that any inzcease in the
amount 50 provided over the azount currentsy
pumped will depend upon economic and other
considerations not known to these Jefendantsg
At this time.

These defendants admiT the matters

FCTL000531
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stated in the second or last pacagraph of

section IV of Count I.

V.

That these defendants deny the alle-

gations o! Paragraph ¥V of plaintifi’y

asondad cunplaint.,

-

e
. aad
w

.i--.r » 5 o
':

S An answer o Faragiraph v,
thage delfandantd adatt that they <oanltend

thaey Rave the right %o use the «atar

L3

punged Froow dnder tThe Sakuatrita-fontinental

critical water atead 3T Lonationsd sither
than fron «high they are puapsd and that
thase Jgfehdanisd conhtend %that iXey have
TRe righ%t %o soanfitue and exicnd said o9
ie the future, 2rheug defestantys almiy that
tha L.alntifs 25n%tenlds 2hat sech uwys and
propused WU As AN VMIoLlatisn S the proOp-

- . . ' % o - Y 2 & . ¥ - 1'%
Ary Ca@hts ol FlainTadl, But deny thart

FCTL000532
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VII.

That these defendants deny all
allegations of the plaintiff's amendod
complaint not admitted herein.

FIRST AYFIRMATIVE DEFENSE

For their first affirmarive dafense,
defendants allege that plaintiff has been
guilte ot laches in bringing plainzie!s
claimg againat these dgfendantd and is,
therafore, ot entisled o equlzadla or
othapr velial,

SLUUND AFFIRMATIVE LEFINSE

That theze Jdefgndanta have a
Pioparty right in and to any percviating
wialat afddrneath 1%s land, that 15 Jdeprive
delendants ¢f naking tvatonadle anyd necas-
sary ufde ot sald poeruolating water would
deprive dafendants of their cighz o Jdus

process 9l LaWw pursuant o AcTicle o,

¢}

o . y - . ) ¢ . P ¥ ‘e . .
Seetion 4 of tho LonurtitlutLaon L8 the State

of Aricona, and wouid deprive defendants

FCTL000533
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of protection pugcsuant to Article 2,
Section 17, of the Constitution of Arizona
to not have their property taken forvr
private use and would deprive defendants
of their proparty Withuut due process

of law and dany daefendants the agual
protaction of tha law guacantasd by the
luath Amendment o the Congtituwtion nf he
Unizad Ltates, and wouwid deny Jdefandants
equal drivileges and iusdnities guaranteed
"3 thexn LY Artizic 1, sagtisn 13 of he

Cangsinunisn s5f the Srate af Arizona.

s
&
g
€3
"
e
;.
PR |
[
&5
w

?hﬂﬁ thﬁﬂﬂ dﬁfﬁﬂiﬁﬁ:‘h ﬂ:‘::t nhe lillﬁ“
gations of Yarazraph i, axcedt the alle-
SEASC Lanl L.rmsiasionarn

£a3tions that The

Ran goenural congeral af TRa waTors 2L ThG
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State, both appropriable and g—oundwater
and the distribution thereof and this de-
fendant denies r t allegation.

[II.

That thaese defendants are without
knowledge or informaticn sufficient o
Fores a bealiefl ag tu the truth of alle-
gatinne thereln, axcapt thae allegation
that the plalntift hat devalopad parcole
ating watera for %he henefizial and rea-
sonablie uwge 2f said land for agricyitural

b 2 oaa - v i By R G e = o . o B S »
and doumestic purpeses and This as.cgation

; . s ‘. . FRL BT - 4 " «$

Thaird sentenca o0 Yagragrapn Voangd wenles
| . Y - .

TAE FemALNIng aliegationd Trertwl

FCTL000535
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VI,

That these defendants allege thart
they are without knowledge or information
sutficient to form a delief as to the
truth of the allegatlions of tha acrtivity
0! sthey dafendancts, excapt that of ROYD
LANYD AND CATTLE COMPANY, iNC.y deny that
this dofandant acquired weéll sitcs; these
defer ants adesit that they have acguired
lands and irrigated land and have withe-
deasn such lands from ireigation and cther
ude and are using sald wvater for Ihe
purpase of milling and industrlial uges;
alleges that theaese dufaendantit are withoul
knowlege o0 1naformmacion asufficient 20
foram a boliaf a3 te the truth of tha other
allegations of Paragraph VI, except that
allegation that these defendants witha-
drawal 18 illegal and thnece defendants

Jdeny that allegation.

FCTL000536
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VII.

That these defendants adiait that right
of ways were granted over the real prop-
erty described in Pacagraph VIL to the
parties doscribed as holders of said rights
of way;: thase defendant s deny ramaining
allegationa of Paragraph VYIil.

iitl,

that these defandants deny Paragraphs

VILL, X and K of ZTaunt Twe 5! pla:atliff's

anendaed Lomplaing.

badt
[ 1]

that thedse defendants deny that they
acquiced well 3ites an sucn for the pur-
poae Of exXttracting gioundwatary Xisgo
defendanty allege they acquired irrigated
lands and wthe: lands 1or The purpase
af uning Said watoetr (or industoaal pur-
poscyy thosa defendants are without knowl-

[
L

edge or intformation to form 4 belief as

FCTL000537
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to the truth of the allegations as to tne
amount of water being pumped by defendants
from the arca described in Paragraph 11

of Count Three of plainzifi'y amenderd
conmplaint of Novembar §, 19733 thase da-
fondants admit they intend T2 ssa watlar
pumsped Irsm tha critical %ater ares 5 the
ARNCr L. f afe Yresalitay o seiiig g 3,

| o v oo ¥ . i - N e —_—
Inga LHAY ahy Lhgreaze ih woagae b The

future derands pon e2unvnmia and wibkep

- = L N . TP oy = F 2
» **'-1 - 111'5::1'!.5‘# ?:itat ‘::"'.i‘-lii
i ey “b ‘i X 5 ¥ :l'+ . L f"" ry W 3B L ‘*-N- gy
ﬁ@ﬂ‘:ﬂf*-{: "l w :ﬁfﬂgfﬂ,-n A ﬂﬁil) 'ai'r% tq"
&

* . - ) ? S | Lo “r - - . . ;
MALNLNE aliagations af Paragraph VIL.

WHEREFORPE . theso daefendants pray as

FCTL000538
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T N o Tl P R T e

follows:

l. That the plaintiff take nothing.

2. That this Court enter 1ts order
dacreeing that thess defendants have the
right to marka the uie sf any porcolating
water under This lund thast they now Daxe
and proposs To make 0 the future.

Jo. For defenianls guutd hopein ax-
pended and 1or suh other and further

relial a3 0 Ihig Court wmans proper,

i b Ay o] B3 3o n o ARG “' gV .
f\fﬂt k-’ !!gq '.1:'-'5 ')-‘a-.i’! j » : :“k - ’}r f

W 2 . N | .
Mines, ifAg. afd The Aharax
Hinang wospany!

Tha 4 R L A R - B R
Ehﬁ :é anJﬂn: 4 ﬁ"\jlg:'t,‘-,,, i:l it 1%"HﬂPM‘A{
. - P ¢ . o o By - AT P APES (o el T
a corporaticn, AMAK CopPyis MINLG, MC.,

. . A _— -d ™ » L F5 I
A corporatiosn, and ANAMAK HINING LOMPANT,

&
‘
| aad
A
P'-
i)

"y - . o e B :
o THOLS Coantorn

b
2
<Y
”$
v
o

crohip

b

T wae

ARAiNsT plaihlit! stagtes:
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I.

That defendant partners are corpor-
ations authorized to transact business
in the State of Arizona.

[ 1.

That daflendants are tha ownaers 9f
land located 1a the Janza Jruz Yailey
auati oWl othe DLty 5 Taunoafy, Arisoeha;

that plaintifi's lands ate losated <ithin

*

~ : R ¢ . . __ 7 s i- .
tha S4ARYArita~Luantingntal zritical wate:

arga 29 dasignateld oy 5%4ata Land Separts
ment on Uutoler Lh, (3545, pursuant To
adThorisy “euted 16 the Leparisment by
AU, 5«10, that faid land w~ags agqQuited
{or the purpuse «f gusing perculating w“ater
iving balow zha surfase 98 aaid iland fer
milling and >thaer indusscoial dsas) thit
defandants have qxsended lacrge yuss of
monay in acquiring and leveloping ils
lands and the parzolatin: wataeryg above

referred to arae puot ro 2 Yenefioial and

i
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reasonable use for mining, milling and
industrial uses.
ITI.

That the supply of percolating water
available to said land is not unlimited;
that the water table within the basin
above raferred to i3 and bhas been far

many Yeacrs gradually lowaered and the rasar-

voler of osupply is gradually ZSapieting;
that pi@intiff aMig and operatesr a larm of
substantial acrsage nheas and in the vici-
nity of the land ownel by defendancts;

that plaintiff uses 3 =ubitantial anount
0f the pereslating #ater fur the purpuee

of lereigatisn and 9tRer purpusas in con-

-y

RESTion “ith the operation of 118 fTarw,

¢ e
« ¢,

That The yse Sy the plainstilil of
thege percolating waters 1v unlreassnadle

and 1o violation of the righte of de-

L

fendants i, thHat The water .9 baing wasted

FCTL000541
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by the plaintiff and plaintiff is not
utilizing reasonable methods of conser-
vation to conserve said water; thar de-
fendants will be irraparably Injured and

damaged by tha continued =ithdrawal and

i
s

continued waste by plaintifif ¢f tha ground-

watars of tThe Sahuarita-lantingnial

Teitieal Watae Area; That Vaetaune 37 the
Taking and Maidtling o7 theig wWaletrsn LY
piaantifl, the persclating waters under

dafendants lands are being Jepigted and

-

b
g
.
el
e
",
3
%
W
h
W
i
g
&
3
wA:
o
(£
"
-
o

S e wde LY Fa

3 P O LR e R T S I
L3 y'gtﬁ! xed d n ™ ¥ S BALED é;‘?ﬁl

.. A E e . ._:'.# . -t - !r A . . . i f .. -, ) . . ' e » ""‘ .
ﬁﬁﬁﬁ‘&ﬁ_t ?-ﬂtiﬁh;r ﬂ?-?fr 'n@:ﬂﬂ#f:iﬁfii hj tuﬂ

¥ . o, i _ - e X . P
Lire 9 2maka of fhe PercILATLng ~iterd,
. L - - x :
SNL0NS This Sourt Oy Lo

.o . ' : . v w4 .o, K& > o, , ’ -
CdnenTly enlotna plalniilil rom wasgting

5ald water.
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V.
That upon infcrmation and belief the
plaintiff intends tu continue to use the

water in the manner hecoeinabove describad:

L
that plafatit! ssntands 12 has 4 rcight to

30 use the water and dafandant contandy
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MOTION FOR SUMMARY JUDGMENT
AS TO DUVAL CORPORATION AND
DUVAL SIERKITA CORPORATICON

F'iled

January 15, 1374
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sald critical area for the irrigation and
growing of said farm crops.
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MEMORANDUM OF POINTS AND AUTHORITIES

If ever thares was

characterization Justi

Holmas gZave

L]
E

Chicuapo appiies, 1T 14

F

¥ 'S T PP . » 4 ] .
Justice Huolomes might o

H E
rF5F
ar Y
ks
it
g

) S . )
o I t.h;--;.zg F ow. whastaed L
e bl Bl . =T A, AR Al il g ol IS TR e SR i,

1 case to which

ce Oliver aandel

. L \
» a el L . " L
P s = ll*t‘i{: fﬁfltﬂ
. . ', :
'1'{ !* i#{é .1‘:-

= . F . T e 4
T hgu, %

Lt Ly il s e ek e

k
» oy -
- b o 22

§ b .
std el s W “uﬁ
If..‘ . ! F R - : el &+ aw safla 0 T = F g - - #hm, o,
SR T, ot w &r B ‘H'i' X - . A ?*‘ir‘g tr~:-.l'-.nr*""_-' 4
Do N . ; ® ¥ e i Bk &
cn ARUNEN 9 3hevw Thég 2ravaty and
¢ . - .
v iy ok - 4 " . . 1 'y e AW A ol n Aoy
';“":;ﬁr !aﬁl ‘* % :hﬁ s AT t AR SR BE « g
r ¥ 2 +$ § P g A .. - : ® : . ..}
i*‘tﬁ ﬁ'i;gmitifﬁ {J'! :‘;rg“t Qu-w‘ﬁ -*_1- -
x « 1 F > l S i .
‘htrq Hﬁ&t' f'@ “}J: f:' 4 1 ey -y < trq*ei
. K VoW Ee ! . n ‘i, - - F *
ﬁ'.&'u "*—-s':-i:;t 1:‘!: ;&F ft ;:ﬂﬁ'igl Mer w o O 1*&‘?5
Lol ﬂ‘:i"‘ﬂw&mw *-.;m:::w .x._utmw uumﬂmrﬂn: Riv. w.;ufwn: Tmm"
: e 'y ' 4 :ﬁ" - . o [
l'x--i 4 ' w :*1.-{;' ﬁaig*-frl Vi » ' fi B
?--HM‘-M:W‘::H : m-tf.w-.wwn# £ _EL."
T pg o W (R R : _ " o : :
RS Y RS P i« -. -
e CE R ANy I A ey P B
- : & F = Jn q - ﬁ :
iy
oy W r '
PR B S
!"‘MJ hwﬂlmt b -
; - .
""';:i "n::' ﬁ& i}
At alalliaDe o SRR vl Al
ST - :
AV R
IS TR Y ~ed bathigr ot
liiq : q-.pcll » dil ¢4 Y7 1 a ! e k7 :ﬂiit
- jm; ™~ m!.ﬂ-mmmam
- "":""2."";,.?“"“"'*""“':"'.‘ N . opee V)
Y > 11’1 x 3 - " e A rlll"ﬁ -ﬁﬂr
-.wr g ¥ PR Hh.'l-"-;l' w i <. An g
( AnhaAT LY .
T!# - ha o " - "iﬁ"];n" ‘ ‘:'f' H’ﬁ'i“
- i ﬂihhh—‘ 1‘#-11'# dk?ﬂ‘ l'l'-- *-ii*i & o F ek e mm el B »

FCTL000550



- ol A

r"h“" b T "YW

53

the material ftacts are few.'
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Critical Ground Water Area but
within the Avra-Altar Valleys?'
dralnage area. 3JSeveral questions
which it 13 believed pertinent have
been propounided by petitioners 1in
order that there be a final Jispo-
gition of the diuputla berwoan tha

parties.” 135 Acic. a4t 508 (Ea-
vphasis added).
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S36% the Mategr 3o Pumped TReough Lt
pihglified %o lands whizh iie w#ithin
tha watershed but sutdide the Marana
Critical Traund Water Atea.  From
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WLITHRIA Tha Marana Trinaeal Ground
WA Ared. fur The o taaunan that a
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to provide a reasonably safe supply
for irrigation of the cultivated
lands in the basin at the then cur-
rant rates of withdrawal,' we
hald that ad:ditional users would
nacaessarily deplete the supply of
thae axisting users. Congugquuently,
the conveyanca o ground ~aters
Off the luﬂd‘i an which «ells in the
Avea Yalley are losazted lmjpairs
THa suPpey 2 the othat Land wwnary
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off the lands from which they -re

umped 1s a rule of law controlled
Eytﬁa doctrine of reasonable use

and nrotected by the constitution

of the state as a right in property.’

106 Ariz. at 509-10. <(Emphasis
added) -

Tne Court than dealt uith'the de-
livery of *tatar by Tucsen To Ryan Fleld,
located within the critical abaa, and
also with tThe dalivery by Tucaasn Of watoer
0 residences vutdida ar the boundary of

the critical area byt wizhin *he wWatgre

shed or Jdrainage arca Tridutary 19 the

{h

eritical area watar Lagiha, zaying:

"Trurson Juestiond wheilel 90 @Qii-
tabla ﬁ';'_:p_g; LY dhaulid by pro-
hibited Teon delivering water 9
Ryan Fleld. Byan Yieid i35 an aire-
Fiald which we underatand hags g9x-
igted a4t least as 1:”? as yﬁak“
tivnaers have engaged in agricuiturs.
ity lands 2verlie the Avra=Altar
watar basin and gesgraphicalily it
‘lies within the Marana Critical
Ground Water Araa 350 as to entitle
it to withdriw wiater from the

COmRMON 3upply 121 ali purplies ex-
cept db“‘“Jltufﬂ. TAEBON s5h0u.T A2T
bo prohidite) Yronm delivering
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A.R.S. Sec. U45-147 escablishe? water use
priorities for appropriable water, giving
domestic and municipal uses priority over
irrigation and stock watering. Section
bS~1u7 preads as follows:

"Caeec., BS-147, Pelative value of
ugas

A. A3 batwaen WO or more pending
contlicting applicatic~s for the

g9 of water frounm a gaven water
gupply, when thae zapacizy of the
suppdly 18 Aot sulliciant for all
applications, prefarence shall be
given by tha departneant according

to the rolative values to the pudblic
¢f the proposed use.

4. The relative raiusy 0 tha pub-
lis fop the purpdses ! thig fec-
tion shall be:

1. Domestlc and sunicipal wued.
Domastic uses shall ifaciude gardans

-

ROt axcaeding osne-hall acre 0 each
fanily,

2. Ireigatioan and stuck watering.

i. Powepr ans mining uses.

Power 4nd mining uses poLsess no

such priority over irrigatizn dses as the

FCTL000559
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statute gives domestic and municipal
uses; the contrary is the case,

The location of DUVAL'S mills 1is
plainly well surside the boundary of the
Sahuarita-Continental Critical Groundwater
Area A3 dappears foom Exhibit A. There

[ ) ) | ) % . L . . . ‘ < _ i--_III _ : .;.!., .'.* b 't:.
L8 43 Jdasduta an tTH o the fant Yhat GUYALTD

desonntrate The phYsLCal Facts Mhilh Lring

DUTAL «wizhin the Luprore L3.r% condesnation

1: "Tucoon's (LUYALTLY antion s plainly

pliegal”.
(Signmd SNELL 4 W1LMEZ by Loren
W. ~uunce and Mars aAlizer, ATIOr-
nays fop Plaintifl)
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' (TITLE OF ACTION)
AFFIDAVIT OF JOHN R. ERICKSON

B RE OVERLAY, PLATE 1, BULLETIN

B 1112, U.S.G.5. (EXHIBIT A)

| (Attached to foregoing Motion
for Summary Judgment and made
part thereof)
(Yanue)

JUHN R ERICKIUN, ueing first duly
BWOrN, Hays:

Affiant i3 a registered profoessional
ahginasr {n the State of Ari:ﬁﬂa and Sther
statcs, and has Leen aexplioyed in a pro-
fosulonal capaciny in relationshipy to the
cagse of tarmers i{nvensment Lomdany,
Plaintitt, vu. Tha Anaﬁwﬁda Company, =2
al., Defendants, Cause $1153u in the
superior Court of Pima County, Arizona,

'P"’ since 1959,

The overlay to Uxhidit A (Plate 1,

FCTL000561
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Bulletin 1112, U.S.G.S.) filed herein has
been prepared under the direction of
affian%. The boundaries of the Critical
Groundwater Araa depicted thereon are
those aestablished from the boundaries set
in the order establishing the Sahuarita-

Continantal Cri®izal Srvuniwatar Area.

-

gl S ¢ | PPV B i .4 i 2 W N WREE
L r;g 1 n < {:’I" :‘- 3 TR Jt% f.‘.":-;’?i-'-‘ v . 'I.'; » "t 2 ﬁi'“h 4N :

" l ¥ |

vl
¢

sravlay
the lucatioh w!f the mills, Sinisg pi
and tail:ngs ponds of the various de-
fendants ia said cTadie o8 relalaan 13 the
topography ul the area ansd the voundary

of the Sahuyarita-Continentai ~ritizal

3 Bs b a W u et Vil TR JOR ¥, a ._:.-n . : _— . S
Groundwataer Arc.a Showh thargeshy, %an vean

derived founm divuevary oo duwd Tause #1185W¢

and the intormatian suppylivd Y the var-

- N ey e g VB O ¢ . & . a xt
proceedings.  Allitisnally, alfiant has
viewaed the area —any times, otk tram The

alr and ground, and has cdamined Humerous

agrial photograpghs of the ar<ea {or the
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purpose of confirming the locations as
established, and through which he has
acquired intimdtu rnowsedge of the io7a-
tion of the varicus insrtallations of the
datendants in calatiunshlip o the 9po-
graphy of the atga. The avedrlay T3

Exhibit A above rafarratl o and The Zattlury
dad THingd shawh Theroon hao Leen pre-

pare:d in accordanca with 4004 engineering

b

Practices and L4 3 foaighabiy aAzeurata
reprasentation -1 Tha pavtiLaLr Juaturey
dapletad thergon and the iozatisn ol wdih
thereant.

Affiant has also supersited the re-

. .F‘ﬂ x :‘J. . * - - .i ; ﬁ »
roduction of Txhibit AN and tThe cwvariay

%

¥

to Plate [ of TxknilbiT N 13 atTacheld Io
the couplus of @
Judyment as o the Daval derendantsy the
reproduction shcws with substantial

dccuracy the matters and things depicted

on said exhizit, including the cveriay

FCTL000563
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thereto.
Further affiant saith not.
(Signed JOHN R. ERICKSON before

a Notary Public on January 15,
1974)

A A &

(TITLE OF ACTIND

AVTTIDAVIT OF M. L. BRASHEARS
(Atrachod o foreguing Motisn

for Summary Judgaent and =made
PACT thoreso!)

{Venue)

M. L. BRAGHEARS, betng firatl duly
SWOrNn Sayu

Affiant i3 4 hydrazeologist and a
principal partner in the profesiional
pavtnarship of lLeggatte, Zrashears and
Graham, Consuiling Craund=YWater G210

8
551 Fiftn Asenue, New York <ity, lew YOre.

|
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Affiant graduated from Massachusetts
Institute of Technology with'a degree of
B.S. 1n Geoclogy, and thereafter completed
one year of graduate utudy in Gaology at
Massachuse . ts Institute of Technology.

Alter a short period of amployment
in privaze induyetey as an anginesr, Af-
fiant bagama employed a3 a SGround-Water
Cuologist with the Sround-Water 3ranch
of the U.S5. feulogical Zurvey, which am-
Ployment cantinuud rom L2386 through L9252,
Dueing the last %en Sears of this
amployment, atfiant «ags Listrict Gase-
loglst in charge of ground-wdatar investi-
gations in New Torxw and New Eagland.

Additionally, affiant acted as ground-

g

- " ' -' H o M e : . {:i 4 . 3 : ?

state and lozal agencies.  Lince 144,

. ‘_. ‘, [ L . :".- « i . x e . * . . 'I . ] . | -

dfilant has baoun assaciatred with the i
“~

of Leggette, Brashears a:nd Sraham. During

the period of his employment with the U.S.

FCTL000565
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Geological Survey and l1mmediately following
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matters in Australia, the Bahamas, Boli-
via, Brazil, Canada,Cuba, Ethiopia,
Jamaica, Mexico and in numerous other
foreign projects. Arffiant has besen am-
ployed by Farmerﬁ Invastment Company 1n

d 1i%1-

connaction Wwith the above-antitl

LI

gation and has bacona familiar.with Tht
dtaa AReWh an The Lppar Santa Lruad
Yalley aind Has had heiteredd sonfsarencey
with other professiuvna.s involvaeld 1n
gaolugy, hyldeolugy and water oupply

+

‘ £ x F ) _ "
. Y - .r; . ‘ ’_ ) ] l . - . . ca B . .. i 4 "
Hﬂlt:‘:i A : '.F,I:htlqui i?&-ﬁ :fﬁi i_} i;;; ;é"i e tm.}:’;#

O L L __ . ,a o e L o 5 1 e -
ﬁxﬂt i :a’:‘! Jémﬂ uﬁ!qgldé il"ﬂu : Q“ A “‘: €F s I 'ml!iq Ri”

- G . o * 1 4 |
Mitiing LAotriat, PYama Cukhtly, AriRona,
& -4 o | . " 3 = & - . . L ) L i "
U5, Gewiogical survay sulletin 11120,
o » ' o D . I ': \ ' L, % r.
‘f‘ntj Wltﬁ E)}.Jt*‘l l ’ :3'45 .ﬁ‘.-:.thr‘i 1&11‘:“#4

b/

Plate 1 1o anfexet 20 Tnrg afXi<davit ay

bxhibir €1,

;-:1 ii -jﬁ:hfﬁ:i ::T-J 1U f‘t_h'ing ?lﬂtﬂ 1 and
the 2ontents of Oureey Yalletin 1112-C,

o

{

atfiant spent aprroxinately two days 1n
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the general area depicted by Plate 1 for
the purpose of determining the accuracy,
through personal inspecticn, of the
findings made as to the guologic features
of the ared shown 2n Plate L. Affiant
has also wiewed this area Ly acrial ra-
connalvance.  Thu physical insgaeution
SN At aant made af b qreg, T The

_.!:.'i o | h - . " -5 " R
4 »J"dﬁn UX 4 b A n-l‘_{

e
i,
w8l
g.-w
[+
B
Y
Y
(993
e
b ot
end
¥
pi 4

v¥ian%t i
‘¥ ' . . ._'_' h - % = b . i R o1, : ‘ 'y :
O iy afd OTher meang ¢ acLann, Sonolrms

r . R .- T Y
PR A Y S il*’uf

y " L A - £ 4 " 1 .
MLl ES a8 Lo Whe

'\"'.

4: ¥ o - . oio.. X : - - " * - o - - ‘ . _ } . , -
s luas caatureyd 0! tThe af'ea an

o, E ‘ . el — h . ' .- o : » ] ’
FARN alive ;ﬁ,ujtﬂd iﬁ :L*- *',:T-J af!ﬂ"!ni o N Pa
' 3 . t . vk e Y . - . . « ¥ B . . " .
i ilirtt 2 1;111 1 f 1':: !—l: x S Oy L} : - "h.llI: "y -.5*
b - . - E S - » & - . . ) i Y .
P loyed av a Sround-Waler Sezlcogist by

heo 5. Geslogical Survey Ipom 1336 o

‘. = - _,‘_h 1 3 . ."-i_ 4 . :‘.__,,._ ) | * " L

;n J ::' 3 ‘ ’t: Bk .a ‘ﬂ‘ ’11 ﬁ : L q.“ : :I? 1- fﬁ: -: - '.} U - iﬂ; :l- “r.rl - L ﬂ

. f . - o | V. ¥ . B . e ‘ . R ', g S
CRA0YEe QI pICulle=-walor (nv/enTidatlion in

New fork and Naw England luring The last

Tl 7e4ars St thiat E‘H‘;pl'}}'mﬂ.ia.
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Affiant is therefore familiar with
the surveying techniques employed by the

U.S. Geological Survey in the preparation

of geological mapse such as Plate 1. The

geological information shown on Plate 1

is obtained through actual field surveyinyg
by an axperienced geologist employing
rield tauinigqued and ingtruments in
goanural use and raelied upon by the U.S.
Geological Survay and othar gedlcgists.
Gaologiuts and others requiring inforewa-
tion aa T3 the typa ul geolagizal {or-
mations to be found {n an arsa cuetomarily
valy upon U.S. Geolougical Survey =aps

sushn as Plate L as thoir prizary source

of accurate information in matters of sub-
stantiadal importance. Infcrmatisn such as
shown on Plate 1 14 zniformly accepted

as reliable by professional geologlsis
within acceptable limits 2f t3lerance

for errcor.
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Examination of Plate 1 and inspection
of the area in which the Duval Sicrrita-
toperansa mills are loecated Hiscloses
that those milis arce located on a forma-
tica kaoswn 45 Cranodisrite. QGrano-
Jiorite 16 Aan 1gnaeous roek iormation
formad by gradual souling and solidifi-
At Len 3 Lol tER e ar Balefaaa whiie doal
Sancath the surlace of thn earth oant l-
Timately TSt 4P o tha surface of iha
marth many mailion years ago by toroed
Aot gamsbhlelely undar.tuod. she Lghouun
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" 3 ek - i, » i: .. ""‘ b, ; >
sedimentary rosk, both 2f whiih are essential

| (s512) 1mpernaeapie.
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Further affiant saith not.

(Signed M. L. BRASHEARS before

a Notary Public on December 17,
1973)

A A A

(TITLE OF ACTIugN)

AtFLUAVIT GF WARRLN 1.
CULBERTLON

(Attached to foregoing Mstion

for Summary Judgment and
made part thereof)

(Venda)

WARRLN L. CULBLRTIuUN, Leing firse
duly sworn says:

Affrant 1s gaenheral manager of the
Sahuarita~-lcntiaental fars prapertias
of Farmers Investment Tunpany, the plain-
tiff in the abave-antitled causa, lozated
within the Sahuarita-Continental Critical

Groundwater Area, and has held this

FCTL000571
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position for 13 years. Affiant is an

experienced pilot and flies the company

plane regularly in discharge of his duties,

and by reason thereof has become voary
familiar with the topography of the Upper
santa Cperus Valley, including the area in
wnich zhe mining ond milling facilitias

ot

. * : *
. . o .
7T tn ‘ :ﬂh ;.

: )
g L
h“'h
o
L
4
%
L
)
@
x;
b
«"
P e
{
o
o
-
-t
-
L2
A
-
-
r-

Corgaratish, Jafandantsi tn tha aLlove=
gntiticd wause, are losatad. Alfiant has
AL80 Levome familiar with tha lucation of

L ] 'h b

; ’ , - & i P | - " "d R I "' '
LR Watar =il and =clatet faciiLtLian

Wwhiich are wtiiaced Uy the Luvel slaondants

AN Pulmpling and ftranshnrling <atedr o
Wwithin The Ceitival Groufdwatlel aisa
tO thelr mining taciliziey tor wie in

halr atning and sllling operatio s,

Affi1ant azconpa | far> MobLau aain
and Mars wilmer a2 wptar tlight

over and agrudnd the area of the Duvas

mines and millic, and noted tne heigyht of
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g’ gl

B b Th e B I R o W e e LA

- vl e CWETR T - -l R = - E

- - gl W Wl R g g W

75

the helicopter in feet above mean sea
level and 1ts general orientation in
relation to the mines and mills of these
defendants, and thé other geophysical
facts stated in affidavits 1 through 5
annexed to the photographs bearing like
exhibit numbers, at the time these photo-
graphs were taken by photographer Herb
McLaughlin. Affiant has also examined
the photographs numbered 1 through 5 and
states that each 1s a fair representation
of the view that the human eye would re-
ceive at like elevation and orientation
with respect to the physical aspects of
the tupougraphy of the area and the lo-

cation of the mills of these defendants
and under like light conditions. This
helicopter flight was made on the 1luith

day of September, 1973.

Affiant has had occasion to overfly

FCTL000573
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this area regularly in the FICO plane on
company business and the general condi-
tions and physical facts as shown upon
photographic exhibits 1 through 5 have
remained essentially as shown in said
photographs.

This affidavit is made for the pur-
pose <! permitting the facts verified
herein to be 1incorporated by reference 1in
exhibit photographs 1 througzh S and the
affidavit attached to each exhibit de-
scribing and stating relevant physical
facté appearing thereon.

Further affiant saith not.

(Signed WARREN E. CULBERTSON

before a Notary Public on January
14, 1974)

A P il ey
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SUPPLEMENTAL AFFIDAVIT
TO PHOTOGRAPHIC EXHIBIT 1

(Attached to foregoing Motion

for Summary Judgment and made
part thereof)

(Venue)

JARREN E. CULBERTSON, being duly

sworn, upon his oath says:

Affiant makes this as a supplemental

affidavit to the General Affidavit re-
lating to the five photographs, exhibits
1 through 5. This affidavit relates to

photographic exhibit 1.

This picture was taken at approximately

3300 feat elevation above mean sea level

lcoking generally westerly to the loca-

tion of the Duval mills. Point 1 1in-

dicates the Duval mills. Points 72 and 3

show the location of two FICO wells cer-
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vicing the pecan groves in the southern
porticn of the FICO-Continental ranch,

with the pecan grove 1lying between the

two wells.

The distance from the helicopter

location to the Duwval mills 13 estimated

at seven mliles.

(Signed WARREN E. CULBEKTSOCN
before a Notary Public on January
14, 1974)

FCTL000576
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SUPPLEMENTAL AFFIDAVIT

TO PHOTOGRAPHIC EXHIBIT

2 | |

(Attached to foregoing Motion

for GDummary Judgment and macde
part thereof)

(Venue)

WARKEN E. CULBERTOON, being duly
sworn, upon his oath says:

Affiant makes this as a supplemental
affidavit to the General Atfidavit re-
lating to the five photographs, exhibits
1 through 5. This aftfidavit relates to
photographic exhibit 2.

This picture was taken at approximately
3300 feet elevation above mean sea level
looking generally westerly from over the
south end of the I'ICC-Continental pecan
groves toward the Duval mills, about

seven miles distant. Point 1 i1ndicates

FCTL000577
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the Duval mills. Point 2 indicates the
pipe line from the Duval well to the

Duval mills. Point 3 i1ndicates the Duval
pumping station. Point 4 indicates the
Duval well. Point 5 indicates the Santa
Cruz River bed. The pecan grove shown is

the south end of the FICO property; W-1 1is
a rICo wvell.

(Signed WARREN E. CULBERTSON

bafore a Notary Public on January
14, 1974)

FCTL000578
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SUPPLEMENTAL AFFIDAVIT TO
PHOTOGRAPHIC EXHIBIT 3

(Attached to foregoing Motion

for Summary Judgment and made
part thereof)

(Venue)

NARREN E, CULBERTSON, being duly
sworn, upon his oath says:

Affiant makes this as a supplemental

affidavit to the General Affidavit re-
lating to the five photographs, exhibits
l through 5. This affidavit relates to
photographic exhibit 3. '

This picture was taken near ground
level looking northwesterly to the Duval
m1lls over a Duval well and pump station
on the Valley floor. Point 1 indicates
the Duval mills. Point 2 indicates the

Duval well, and Point 3 indicates

FCTL000579
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the Duval power for pumping station.

(Signed WARREN E. CULBERTSON
before a Notary Public on
January 14, 1974)

FCTL000580
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(TITLE OF ACTION)

SUPPLEMENTAL AFFIDAVIT

TO PHOTOGRAPHIC EXHIBIT
Y

(Attached to foregoing Motion
for Summary Judgment and made
part thereof)

(Yeire)

WARREN E. CULBERTSON, being duly
sworn, upon his oath says:

Affiant makes this as a supplemental
affidavit to the General Affidavit re-
lating to the five photographs, exdribits
1 through 5. This affidavit relates to
photographic exhibit 4.

This picture shows generally the
location of the Duval mills in relation
to the City of Tucson and the general

topography of the area. The photograph

was taken looking north-northeast at an

FCTL000581
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elevation of approximately 5000 feet
above mean sea level. The mine pit 1lies

generally westerly from the mill shown.
The general location of the City of Tucson
1s indicated by Point 1 and the Duval

mills by Point 2.

(Signed WARREN E. CULBERTSON
before a Notary Public on Janu-
ary 14, 1974)
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SUPPLEMENTAL AFFIDAVIT TO
PHOTOGRAPHIC EXHIBIT S

(Attached to foregoing Motion

for Summary Judgment and made
part thereof)

(Venue)

WARREN E. CULBERTSON, being duly
sworn, upon his ocath says:

Affiant makes this as a supplemental
affidavit to the General Affidavit re-
lating to the five photographs, exhibits
1 through S. This affidavit relates to
photographic exhibit 5.

This picture shows the ore pit of
Duval And generally the mining method and

the topography of the area.

(Signed WARREN E. CULBERTSON

before a Notary Public on Janu-
ary 14, 1974)

!
i
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The following exhibits to
Motion for Summary Judgment
are incorporated by reference
thereto:

A. Plate 1, Bulletin 1112,
U.S.G.S. with overlay;*

1. - 5. 8 x 10 colcred photo-
Zraphs, more particularly de-
scribed in foregoing Supple-
mental Affidavits.

® Because oOf 1ts size, Exhibit A is

filed separately in the Clerk's Office,
Court of Appeals.

1
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(TITLE OF ACTION)

DUVAL DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT

Filed: February 13, 1374

DUZAL CORPORATION and SUVAL SILRRITA
CORFORATLON (herein called "Duval'" or
"Duval defendants') are defendants to a
Complaint in Intervention filed by the
City of Tucson, to which they have f{iled
a Counterclaim. -

Pursudant to Rule 56, &4, R.C.P., Duval
moves the Court for an crder granting

summary judgment in favor of Duval and

against the Tity of Tucson, upon the grounds

b

that the record before the (Locurt, to-
gether with the Affidavits and Exhibits

attached hereto and the Memcorandum filed

it

nerewith show that th

®
P
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1,,..1
U
-3
O
0Q
(D
-
p
w3
(D

L]

1ssue as to any material fact, and that

(D
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Duval defendants are entitled to judgment
as a matter of law.

This Motion 1s based upon the plead-
ings, depositions and Answers to Inter-
rogatories on file herein, the Affidavits
and Exhibits attached hereto and upon the
Memorandum in Support of Motion for Sum-
mary Judgment which 1s filed herewith.

(Signed FENNEMORE, CRAIG, von

AMMON €& UDALL by Calvin H.
Udall and James W. Johnson,

l Attorneys for Duval Defendants)

® A N

AFFIDAVIT OF B. G. MESSER
(Attached tc foregoing Motion

: for Summary Judgment and made
| part thereof)

(Venue)
B. G. MESSER, being first cduly sworn,

upon his cath deposes and says that he
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1s a Vice President of DUVAL CORPORATION
and makes this Affidavit on behalf of
DUVAL CORPORATION and DUVAL SIERRITA

CORPORATION, being duly authorized so to
do.

He has read the "Statement of Facts"
contained in Duval defendants' Memorandum

in Support of Motion for Summary Judgment,

dated this date, and knows the contents
thereof. The facts contained in said
Statement'of Facts are true to the best

of his knowledge.

(Signed B. G. MESSER before

a Notary Public on February 12,
1874)

w--r-!
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X * *

(TITLE OF ACTION)

DUVAL DEFENDANTS' MEMORANDUM
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

Filed: February 13, 1974

INTRODUCTION

The Motion of DUVAL CORPORATION and
DUVAL SIERRITA CORPORATION (hereinafter
called "Duval defendants" or "Duval'") 1is
based on two legal theories.

1. The Critical Groundwater Area
Theory. FARMERS INVESTMENT COMPANY
("FICO") has filed a Motion for Summary

Judgment against Duval defendants. FICO
asserts that Duval defendants are trans-

- porting water outside the Sahuarita-

Continental Critical Groundwat r Area.

FICO also asserts that the transportation
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of water outside a critical area 1is a

per se violation of the reasonable use
| doctrine as enunciated and applied in

the Jarvis decisions.

Duval defendants strenuously challenge

both of these assertions. But if <*he
Court should sustain the contentions of
FICO and reject those of Duval, then,

a fortiori and as a matter of law Duval
defendants are entitled to summary judg-
ment against the City of Tucson ("Tucson”

or "City"”) on the same grounds.

2. The Reasonable Use Theory. 1f,

as it should, the Court denies FICO's
Motion and the Motion of Duval defendants
based on the critical groundwater area
theory, Duval defendants are still en-
titled to summary judgment against Tucson
as a matter of law.

Pursuant to the mandatory duty im-

posed upon 1t by statute, the State Land
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Department, by Order No. 1% on June 8,
1954, designated and established a

groundwater subdivision called the "Sah-
uarita-Continental Subdivision of the

Santa Cruz Basin". A "Groundwater Sub-

¥ N division" 1s defined by statute as "an
' area of land overlying, as nearly as may
be dete:rmined by known facts, a distinct

body of groundwater. It may consist of

any determinable part ¢f a groundwater

basin." (A.R.S. Sec. u45-301 6.).

Order No. 14 was not challenged, as
provided by statute. It is binding upon
all of the parties to this action and 1is
not open to collateral attack. This Order

| is binding upon all of the courts of this
State and of the United States.
The north boundary of both the Sub-
' division and the Critical Area referred

to above 1s a common one. NoO part of

the corporate limits of the City of Tucson
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extends south of this boundary line.
Tucson takes water from small parcels

within the Subdivision and Critical Area,

and exports this water for sale to others.

The use or "beneficial use" of this water

by any definition 1s outside the Subdivi-

sion and Critical Area, and it is a hydro-

logical impossibility under the existing

facts for any «f such water to be returned

to the common basin supply.

The City of Tucson admits that the
groundwater supply of the Subdivision is
d:mainishing. Its transportation of water
for sale and use outside the Subdivision
violates the reasonable use doctrine.
This violation is an invasion of the con-
stitutionally protected property rights
of Duval defendants and of all other per-
sons lawfully and beneficially using

groundwater in the Sahuarita-Continental

Subdivision of the Santa Cruz Basin.
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Duval defendants are, therefore, en-
titled to summary judgment against Tucson,

declaring Tucson's exportation and use

of such water to be unlawful and en-
joining it from such exportation of

groundwater.

STATEMENT OF FACTS

As shown on the map which 1is Exhi-

bit "A" heretoc, the Sahuarita-Continental

Critical Groundwater Area, south of Tucson,

(the "Critical Area"), was so designated
by the State.Land Department on October
14, 1954, It lies entirely within the
larger Sahuarita-Continental Subdivision
of the Santa Cruz Groundwater Basin (the
"Subdivision"). A.R.S. Sec. 45-303
mandates that the Land Department "shall,
from time to time as adequate factual
data become available, designate ground-

water basins and subdivision..."

The Sahuarita-Continental Subdivision
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of the Santa Cruz Groundwater Basin was
designated by the State Land Department

by Order No. 14 on June 8, 1954, By
statute, "'Groundwater Subdivision'

means an area of land overlying as nearly
as may be determined by known facts, a

distinct body of groundwater. It may

consist of any determinable part of the

groundwater basin." A.R.S. Sec. 45-301 6.

A copy of Order No. 14 and the c:ifi-

cial map of the Sahuarita-Continental

Subdivision, certified by Louis C. Duncan,

Deputy State Land Commissioner, i1s on file

with the Arizona Supreme Court in Cause
No. 10486 therein. Copies of said docu-

ments, certified by Clifford H. Ward,
Clerk of the Arizona Supreme Court, are

attached hereto as Exhibit'"B".
The City of Tucson lies north of the
Subdivision and the Critical Area.

However, Tucson owns several well sites

FCTL000593
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within the Critical Area and pumps such
water primarily for use and sale outside
of the Subdivision. Tucson owns no lands

with a history of cultivation inside the

Critical Area or Subdivision.

As appears from the Deposition (p.
52) of Frank Brooks, Assistant City
Manager, taken 1in this lawsuit, such
pumping by the City from the Subdivision
may have commenced about 20 yeavs ago.
Since the beginning of 1964, the average
rate of production from the City's wells
inside the Critical Area and Subdivision
has doubied from an average daily rate of
9 million gallons to 18 million gallons
(Brooks' Dep., pp. 52-54). Tucson ad-
mits that it intends to continue to 1in-
creace these rates and to continue %o
transport such water away from the Sub-
division.

Duval defendants own approximately
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9,430 acres of land within the Subdivi-
sion, 7,430 acres of which are within

the Critical Area. This land is used for
industrial, agricultural, grazing and
domestic purposes. Of such acreage,
approximately 1,530 acres located on the
Canoa Ranch and the recently acquired
Esperanza Ranch, both inside the Criti-
cal Area, have a history of cultivation

and are entitled to the use of water from

the groundwater supply of the Subdivision.

Duval is also engaged 1n mining an ore
body lying partially within and partially
to the west of the Subdivision. The ore
is hauled by trucks to mills located
within the Subdivision. Industrial pro-

cess water 1s pumped by Duval from wells

located within the Subdivision and also

within the Critical Area. The primary use

of i1ndustrial water 1s to transport

material within the mills and tailing

FCTL000595
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material from the mills to tailing ponds

located within the Critical Area. The

ponds are the points of ultimate use of
the tailing transportation water which

is continuously pumped back and recycled.

A secondary and much smaller use
consists of leaching water through stock-
piled, low grade ore. Copper is ex-
tracted from the solution below the stcck-
pile, and the water 1s recirculated.

De minimis amounts of water are used in

the mine and absorbed by the copper con-
centrates shipped from the mills. Make-

up requirements for all of this industrial
23,000 R.O.R.

process water are anout 17,000 acre-
feet per annum.

For many years, the water table
within the Subdivision has been declining
and the supvly diminishing. Duval filed
its Answer to Tuecson's Complaint in Inter-

vention on April 12, 1972 praying for an

FCTL000596



98

adjudication of the relative rights of

Duval and the City to the waters of the

Subdivision. Duval filed its Counterclaim
against the City on November 7, 1973.
ARGUMENT

1. FICO's Critical Groundwater Theory.

The first ground of Duval defendants'
Motion for Summary Judgment against
Tucson 138 conditional. Duval defendants
rely on this ground only 1f the Court
determines that FICO is entitled to sum-
mary judgment against them. For all of
the reasons stated 1n Duval defendants'’
Response to FICO's Motion for Summary

Judgment, FICO 1s not entitled to summary
judgment against Duval.
FICO's Motion for Summary Judgment

against Duval claims t+hat Duval 1s trans-
porting water outside the Critical Area

and that transportation ocutside a critical
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area 1s a per se violation or the reason-
éble use doctrine under the Jarvis deci-
sions.l With respect to FICO's Motion,
Duval's position is that (1) the actual
place of consumptive use by Duval is not

outside but inside the Critical Area; and
(2) even 1f FICO's allegations of fact
were taken as true, neither the Jarvis
decisions, the Groundwater Code, nor the

reasonable use doctrine prohlibit trans-
portation of water outside a Critical
Area. What they do prohibit 1s trans-
portation of water away from the land
overlying the common groundwater supply,
as defined by the State Land Department
in designating the groundwater subdivi-
sions wnich overlie '"distinct bodies of
groundwater'" pursuant to A.R.S. Seés.
45-301.and 303. In fact, the Jarvis

S e

1 Jarvis, et al. v. State Land Department,
et ., 104 Ariz. 7, 456 P.2d §§E (1969) ;

a
Jarvis, et al. v. State Land Department,
et al., 106 Ariz. 506, 470 P.2d 169 (1870).

W o=l
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decisions, the Groundwater C>de and the

Reasonable Use Doctrine-szgcificallz Eermit

transportation to other lands outside a
critical area, so long as such lands also
overlle the common supply. That the Con-
tinental-Sahuarita Subdivision overlies
a "distinct body of grcundwater” or a
"common Lasin supply', both factually
and legally, cannot be challenged.
However, if this Court finds that
FICO 1s entitled to summary judgment
against Duval on the grounds alleged 1in
FICO's Motion, then those same grounds

compel summary judgment against Tucson

and in favor of Duval on its Counterclaim.

FICO's theory of the law 1is 1incorrect,

but if such theory prevails, then judg-
ment must be granted against the City

1in faver of Duval for the same reasons.

This 1s not to say that Duval 1s not

entitled to summary judgment against the

|
!
e
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City or that 1t is not being damaged by
the City's pumping. Duval 1s entitled to
summary judgment. It is essential that
Tucson's pumping be declared unlawful

and enjoined to protect the rights of

Duval to 1ts lawful and reasonable indus-

trial, agricultural, grazing and domestic
uses ol water, and also to protect the
legal rights of other users in the Sub-
division. The proper grounds for granting
such relief, however, are not those ad-
vanced 1n FICO's motion against Duval but
the grounds set forth i1n part 2 below.
Briefly, the facts which on FICO's
theory of the law justify summary judgment

against the City and in favor of Duval

are as follows:
Tucson 1s concentrating waters On
several small well sites located inside

the Critical Area and is transporting such

water for use outside the Critical Area.
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Production by Tucson for use ocutside the

Critical Area has increased from nine
million gallons per day to more than
eighteen million gallons per day (20,000
acre-feet per year). Tucson intends'to
continue to 1ncrease the rate of 1its
pumping and exportation of this water.
buval ovwns approximately 7,500 acres o:
land within the Critical A4rea entitled
to the teneficial use of groundwater
underlying the Critical Area. Approxi-
mately 1,530 acres of such land with a
leng history of cultivation are entitled
to the beneficial use of water for the
cultivation of crops.

Further, under FICO's reasoning

Duval would be all the more entitled to

judgment against Tucson than would FICO

against Duval for the following reasons:

(1) The water not actually consumptively

used by Duval is returned to the Critical

FCTL000601
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Area. Tucson admits that none of the
water taken by it returns to the Critical
Area (Tucson's Reply, par. IV); (2)
Duval's wells are located on large tracts
of land comprising hundreds of acres.
Tucson's wells are located on small,
"postage stamp sized" well sites; (3)

Duval has temporarilyv retired hundreds

of acres of land from cultivation which

have a history of beneficial use for ag-

riculture. Tucson owns no land with a
history of cultivation in the Critical

Area; (4) Duval's uses of water are en-

tirely on land owned or leased by it for
beneficial purposes. Tucson pumps water
primarily for merchandising and sale to
others.

Of course, Tucson cannot claim better
water rights as a municipality than can
ordinary private citizens and corpor-

ations such as Duval. In both Jarvis I
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and Jarvis II, supra, the Supreme Court
specifically stated that Tucson enjoyed
no better rights than private owners, and
that Tucson could not continue to pump
water 1n violation of the reasonable use
doctrine without first having paid just

compensation to the persons whose rights

were incaded.

"'There 1s no apparent reason for
sayling that, because defendant is
a municipal corporation, seeking
water for the inhabitants of a
city, 1t may therefore do what a
private owner of the land may not
do. The city 1s a private owner
of this land, and the furnishing
of water to 1ts inhabitants 1s
its private dbusiness. It is im-
perative that the people of the

city hdve water; it is not imperative

that the city secure 1t at the ex-

pense of those owning lands adjoining

lands owned by the city. (Citing
case)'" Jarvilis v. State Land De-

artment (Jarv1s IIﬁ 106 Ariz. 506,
479 P.2d 168 172 (1970)

See also gipvis v. State Land De-

partment (Jarvis I), 104 Ariz. 527, 531,

456 P.2d 385 (1969).

L, [T e *m’
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2. Violation of the Reascnable Use

Doctrine.

Under the doctrine of reasonable use,
water may be used off the land from which
i1t 1s taken only when the rights of others
are not injured. Fourzan v. Curtis, 43
Ariz. 140, 147, 29 P.2d 722 (1934);

Jarvis [I. As discussed below and in
Duval's Response to FICO's Motion for
Summary Judgment, the land from which the
water 1s taken is the land which over-
lies the common basin supply. In this
case, the land overlying the common sSupply
has been officially defined by the State
Land Department as the Sahuarita—Coh-
tinental Subdivision of the Santa Cruz
Groundwater Basin by 1ts Order No. 1lu
entered June 8, 1954 pursuant to A.R.S.
Sec. #5-303.

As stated in RBristor v. Cheatham

(Bristor II), 75 Ariz. 227, 237-38, 255
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P.2d 173 (1953), two elements must be
shown in order to make out a violation Of

the reasonable use doctrine: (1) that
the water 1s not diverted for the '"rea-
sonable use of the land from which 1t 1is
taken", and (2) resulting injury. As

to the first element, Tucson has admitted
that 1t is transporting water away fromn

the Subdivision for use ac¢ points where

1ts return to the Subdivision is prevented.

As to the second element, resulting
injury, Tucson has admitted that the water
supply of the Subdivision 1s limited, that
1t has been diminishing for many years,
and that the water table of the Subdivi-
sion has been declining for many years.
Tucson's continued pumping from the Sub-
division and transpeortaticn of such water

tc points where it cannot return to the

Subdivision supply can cnly aggravate

this overdralt situation and contribute
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to the damage of all lawful users within
the Subdivision. Further, by designating
a Critical Groundwater Area within the
Subdivision, the State Land Department

has made the additional cdetermination

that there 1s insufficient water avail-

able to sustain agriculture at the present

rates ¢f withdrawal. Thic determinatiorn,
made on October 14, 1954, is binding on

all of the parties, including Tucscn.

Therefcre, as was said in the Jarvis

cases, further withdrawals from the comnmon

supply can only impair the rights and
deplete the supply of existing users. In
Jarvis, the second element--resulting
lnj ry-~-was presumed solely from the fact

of the existence of a designated Critical
2
Area.

- T s T e T, .
Contrary tc rICO's positlcn in this

case, the Court did not presume the first
element--failure to make a reasonable use
on (sic) the land from which the water

1s taken--~from the mere fact that trans-
portaticn outside the Critical Area
occurred. That 1ssue turned on whether

the water was used on land overlying the
commnon basin supply.
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Both the elements necessary to show
a violation of the reasonable use doc-

trine have been admitted by Tucson:

(1) transportation away from the common
basin (Subdivision) supply to points

where return to the Subdivision supply 1is
prevented; and (2) injury to the remaining
owners overlying the common supply 1n-
cluding Duval. Duval 1s accordingly
entitled to an order prohibiting the City
from pumping water from the Subdivision
for use ocutside the Subdivision. -

The doctrine of reasonable use was
adopted by the Supreme cCourt of Arizona
in Bristor v. Cheatham (Bristor 1I), 75
Ariz. 228, 240 P,2d 185 (1952). It was
adopted 1in the following lahguage:

"This rule does not prevent the

extraction of groundwater subja-

cent to the soil so long as it 1s
taken in connection with the

beneficial enjoyment of the land
from which it is taken. If 1t Is
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diverted for the purpose of making
reasonable use of the land from

which it is taken, there 1s no lia-
bility incurred to an adjeining

owner for a resulting damage."
(Emphasis added).

What i1s meant by "the land from

which 1t 1s taken" can be determined from

the dissents in the first Bristor opinion

which Bristor I] overruled. Justice

LaPrade i1n his dissent in Bristor I

stated the reasonable use 13sue as

follows:

Sim?

3
*

. « whether the owner of land
overlying a supply of percolating
water common to adjoining land
owners may pump the water f{rom
wells upon his land and convey

1t to other lands for the benefit
of the latter from whence it does

not return to reEIenlsﬁ the common
supply, 1Ir the supply available

to the adjoining landowners from
pumps upon their lands drawing
water therefrom is diminished to

“heir injury." (Emphasis added)
5 Ariz. at 242,

.ar.: , Justice DeConcini 1in his
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dissent from the first Bristor opinion,

explained the doctrine of reasonable use

as follows:

"Under reasonable use there 1is
. « » & prohibition upon a use
on other land or at a distance

away from the base of the common

supply 1if such alien use interferes
with the use of water of other

property owners. (Emphasis added)
73 Ariz. at 2655.

Thus, 1t is clear that it violates the
doctrine of reasonable use to transport
water away f{rom the base of the common

Supply 1f 1ts return to the common supply

1s prevented. That was the holding in

the Jarvis decisions, particularly Jarvis

II, and those decisions conirol here. In

Jarvis II, the Court said:

"The right to exhaust the common
SUERl¥ by transporting water for
use off the lands from which they
are pumped 1s a rule of law con-
trolled by the doctrine of rea-
sonable use and protected by the
constitution of the state as a
right in prope: ty.
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"Tucson's delivery of water to pur-
chasers within the Avra-Altar drain-
age area but outside the Marana

Critical Groundwater Area 1S, how-
ever, without equitable sanction,
There is no indication in the record
that these customers of Tucson
overliae the water basin so as to

come within the principle applicable

to Ryan rield. Until Tucson can
establish that 1ts customers out-
side the Marana Critical Greundwater
Area but within the Avra-Altar
Valleys' drainage arcas overlie the
water basin so as to be entitled to
#ithdraw water from it, there are

no equities which will relieve 1t

of the injunction heretofore 1ssued.”
(Emphasis added) 4738 P.2d atl73.

The i1dentical situaticn 1s present
Nece. Tucson 1s transporting water away
from the water basin which forms the
common supply of the Subdivision. Such
water i1s forever lost to the common supply.
In fact, as can be seen from many
of the cases cited by the Arizona Supreme
Court 1n the Jarvis decisions, the doc-

trine of reasocnable use arose 1n exactly
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this context. Municipalities were in-
stalling wells on small parcels and trans-
porting the groundwater pumped therefrom
away from the base of the comnon supply
for sale to the customers and for use at

points where it would never return to the

common basin. As was said in Canada v.
City ul Shawnee, 6% ¢.2d w94, 647 (Okla.
1935), rehearing denied (1937), "practi-
cally all of the cases in which this rule
of . . . reasonable use has been applied
were cases i1n which percolating water was
being extracted from land for the purpose
of sale at a distance, for use in supply=-
ing water to cities and towns. . . . "
For example, 1in Katz v. Walkinshaw,

70 Pac. 663 (Cal. 1902), on rehearing, 74
Pac. 766 (Cal. 1993), the court defined the

land from which the water is taken as the

"water-bearing land" (p. 771) and the "land

overlying the water-bearing strata" (p. 772).
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It'held the defendant could not divert

"water for sale, to be used on the lands

of others distant from *he saturated belt

from which the artesian water 1s derived"

(emphasis added). (70 Pac. at 664).

Likewise, in Burr v. Maclay Rancho Water

Co., 98 Pac. 260, 264 (Cal. 1908), the

.

court held that

". . . one cannot, to the injury
of the other, take such waters
from the strata and conduct

the same to distant lands not

situated over the same water-

bearing strata.” (Emphasis added)

turther,

"The reasonable rule here would

be to hold that detfendants' appro-
priation for distant lands 1s sub-
ject to the reascnable use of the
water on lands overlying the

supply. . . . Emphasis added)

tnd in the following cases ciftles were

enjocined from concentrating water cn small

well sites and transporting 1t away from
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the boundariiszz: Z —1e common supply:

Schernx~ . of Aan Arbor, 163

N.W. 109, 1... #=:zr. 1817), (held unlawful
". . . to piiz:Tmzne Jater away from the
land, to seagm_:mmm':f 1t, to use some of
it for muni.:io.  puaposes, [and] not to
return any . - : Tz the land."); Volkmann
V. City c:. .=ao- o, .29 N.W.2d 18, 22-23
(N.D., 1863) . wa=zer was ". . . piped to

the city whi.z ... 3 1at located above the

source of ¢.4pn’ - wia2re 1t 1s used for muna-

cipal purpo.s4 .aznz ‘2r sale to individuals

e oo« M temmpacsiy added); Forbell v

City of New. .., 24 N.E. 644, 645-ub

N ——————————— -

(N.Y. App. .3.. . “:zity could not take

water beyorn . . = xnu:dari-es of the common
supply" . . 4.2 = merchandising 1t,
prevent its oZwzro. . . . "); Evans v.
City of Sea.::. -~ 2.2d 984 (Wash. 1935),

Ly ;

(the rule a.:._2 2 ". . . to the subject

FCTL000613
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of water from a saturated stratum extend-

ing under the property of several owners,";

City of San Bernardino v. City of Riverside,
198 Pac. 784 (1921). '

The facts necessary to show a vio-
lation of the reasonable use doctrine are
andisputed: (1) Tucson 1is transportinyg
water w1t of the &Suldivision, which de-
fines the "distinct body of groundwater"
which 1s the common groundwater supply for
Duval and others; and (2) the common
basin supply of the Subdivision 1is noy: and
sirce pricr to 1954 being depleted; pumping
by the City 1s contributing to that over-
draft. Fturther, the water pumped by
Tucson does not return to the Subdivision;
1t 1s forever lost. Duval is entitled to
judgment on 1ts Counterclaim and to an
order permanently enjoining Tucson, 1its

agents, servants and employees from
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transporting any water from the Sahuarita-

Continental Subdivision of the Santa Cruz

Groundwater Basin of Pima County, Arizona.

(Signed FENNEMORE, CRAIG, von
AMMON & UDALL by Caivin H, Udall

and James Ww. Johnson, Attorneys
for Duval Defendants)

(The following exhibits to HMotion
Lo summary Judgment of Duval
Letendants are incorporated by
reference thereto:

A. Map of Sahuarita-Continental

Critical Groundwater Area and
Subdivision;

B. Official Map of the State

Land Department c¢f the Sahuarita-
Continental Subdivision of the Santa
Cruz Basin as established June 18,
1954, by Order No. 1lu)
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(TITLE OF ACTION)

NOTICE OF DEPOSITION

Dated: March 13, 1974

Note: Notice ot Deposition is
missing from the Court file;

the following was obtained from
Mr. Wilmer's file.

NOTICE TO:

AMAX COPPER MINES, INC. and THE
ANACONDA COMPANY, as partners in and con-
stituting ANAMAX MINING COMPANY, a part-
nership, and ANAMAX MINING COMPANY, a
partnership.

Pursuant to Rule 30(b)(6) Arizona
Rules of Civil Procedure, you are hereby
notified that the deposition of the above

named private corporations and partnership

B
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will be taken in the offices of Lesher &

Sceruggs, P.C., 3773 East Broadway, Tucson,

LR R I I e~ S L -r e g s r o W ogm . F i

Arizona, on March 25, 1974 beginning at
the hour of 2:00 P.M. on said day. You

are hereby requested to designate an appro-

- - i o A e e mls - g sl - - -

SN priate officer, director, managing agent
‘ or other person or persons to appear and
testily pursuant to the provisions of the
Rule above cited with respect to the
following matters in relationship to the
business and affairs of the above-named
corporations and partnership, to-wit:
Present plans and any plans under
consideratibn by sald defendants and any
of them as to:
(i) Additional water wells to be
drilled for use by said defendants and any
i of them for both present mining and milling
operations of defendants 1in the Upper
~Santa Cruz Valley area and for use 1in

connection with expected or prospective
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mining and milling operations of defen-
dants and any of them in this general area
of Pima Cbunty;

(11) The location or contemplated
location of each such well and well site
by smallest legal subdivision practicable
and also in relation to the farm lands of
FARMERS INVESTMENT COMPANY.

(1i1) The purpose for which the water
production from said additional wells 1s
to be used and the reason such additional
water production 1s or may be needed;

(iv) The amount of water which 1t
1s estimated will be withdrawn by
use of said additional wells in the fairst,
second and third years of production of
water after the wells, and each of them,
1s put into production;

(v) The amount of water produced
by said additional wells to be used in

present milling and mining operations.
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(Signed SNELL & WILMER by

Mark Wilmer, Attorneys for
Plaintiff)
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
I Craig Swick hereby certify:
| Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1n said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case
No. 11439-2, Abstract of Record on Appeal Volume I, pages 1-120 1n Farmers Investment Company v.
Anaconda Company, et al., filed March 17, 1975. Court of Appeals Instruments (Part Two) Page 121 with
the Table of Contents (7 pages) and Abstract (120 pages) following.

The reproduction(s) to which this affidavit is attached 1s/are a true and correct copy of the document(s)
on file. ,

Subscribed and sworn to before me this ) )B QDDB

/ Signature, Notary Public |
My commission expires 0 y j %/ &,6 d ’fl
ate

Notary Public State of Anzona '

Maricopa County
Ftta Louise Muir

/s My Commission Expires
0411312009
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